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PART I:  DESCRIPTIVE

A.  Background and the Two Models of Marriage

1. Once sleepy family law is now the domain of hot-button, front-page issues :  legal recognition of same-sex couple relations through civil unions and marriage, no-fault divorce vs. covenant marriage, conferral of parental rights/obligations on those not linked to the child by biology or adoption and on more than two “parents” per child, legal recognition of polyamorous relationships, adoption or foster care by unmarried couples, and the law’s treatment of a child’s links to numerous “parents” resulting from new and ever more sophisticated assisted reproductive technologies. 

2. These seemingly disparate issues are united by the fact that, in each instance, the dispute is fueled by two competing visions of marriage and of the role of the state in making family law. 

3. One vision, or model,  is embedded in and reflected by the ALI’s Principles of the Law of Family Dissolution and the Canadian Law Commission’s Beyond Conjugality:  Recognizing and Supporting Close Personal Adult Relationships.  This “leveling” model views all family forms as equally valid and therefore as equally worthy of legal approval and regulation.  It further denies the central place of biological parenthood in family law and focuses instead on the newer idea of “functional parenthood.”

4. The other vision, or model, is the one that, until recently, has been broadly reflected in American culture and family law.  This “privileging” model understands man/woman marriage to be a vital social institution uniquely productive of a number of valuable social goods, most but not all of which are fundamentally child-centered.  Under this model, the law privileges, in a normative way, man/woman marriage exactly because of the important, generative work that institution does for society.

5. Proponents of each model assert “practical” considerations as favoring their own model.  Thus, the leveling model points to the broad diversity of family forms extant in contemporary society (e.g., “whether you recognize them or not, same-sex couples and the children they are raising are not going to disappear from our society”) and the need each form has for legal regulation and protection.  The privileging model points to the growing social science evidence of the optimal nature of the married mother/father child-rearing mode (compared to all other adequately studied family forms) and to the incremental increases in adult health, wealth, and happiness associated with man/woman marriage.

6. The real and fundamental battle, however, is not over “practical” considerations but “normative” ones.   One vision recoils at the law sanctioning, because “better,” one particular family form; concepts of equality and moral neutrality require that we view not just all persons as created equal but all family forms.  The other vision recoils at the law equally sanctioning family forms that, compared with man/woman marriage, provide lesser levels of individual and social well-being.  Thus, the battle is one for control of the law’s authoritative voice, with its massive educative power.

7. The true nature of the battle is seen clearly in states that, through civil union statutes, have provided to same-sex couples all the same legal benefits provided to married couples – yet that witness powerful on-going efforts to change marriage from the union of a man and a woman to the union of any two persons; only the “marriage” status says “equally valid and worthy socially and morally.”

8. The negative component of the leveling model (stripping from man/woman marriage its privileged status in the law and de-institutionalizing the marriage institution) can be seen at work relative to the other hot-button issues listed in paragraph 1 above.

B.  Marriage and Social Institutional Realities

1. Marriage is a vital social institution.

2. Like all social institutions (e.g., money, private property, elections), marriage is constituted by a unique and complex web of widely shared public meanings.

3. Important social institutions affect individuals profoundly; institutional meanings teach, form, and transform individuals, providing identities, purposes, practices, and projects.  It is by teaching, forming, and transforming individuals across the society that an institution’s constitutive meanings provide that institution’s unique basket of social goods.

4. The marriage institution – with the man/woman meaning at is core – is virtually universal, that is, it has existed in nearly all cultures since pre-history.  That institutionalized man/woman meaning provides a unique basket of valuable social goods.  Thus, the man/woman marriage institution is:

· Society’s best and probably only effective means to make real the right of a child to know and be brought up by his or her biological parents (with exceptions justified only in the best interest of the child, not those of any adult); this is known as “the child’s bonding right.”

· The most effective means humankind has developed to maximize the private welfare provided to children conceived by man/woman sex; “private welfare” included food, shelter, education, play, work, discipline, love, and respect.

· The indispensable foundation for that child-rearing mode – that is married mother/father child-rearing – that correlates (in ways not subject to reasonable dispute) with the optimal outcomes deemed crucial for a child’s – and therefore society’s – well-being.

· Society’s primary and most effective means of bridging the male-female divide.

· Society’s only means of conferring the identities and statuses of husband and wife.

· Social and official endorsement of that form of adult intimacy – married heterosexual intercourse – that society may rationally value above all other such forms.

5. There is no such institution or legal regime as “gay marriage” or “same-sex marriage” or “homosexual marriage” anywhere in the world.  No where in the world is marriage defined, legally or otherwise, as “the union of two persons of the same sex.”  Rather, every society must choose either man/woman marriage (“the union of a man and a woman”) or genderless marriage (“the union of any two persons,” where the marriage partners’ gender is legally irrelevant and socially inconsequential).  (A third choice, advocated by many, is no normative marriage institution at all.)

6. A society can have, at any given time, only one social institution denominated “marriage.”  That is because a society, as a simple matter of reality, cannot, at one and the same time, have as shared, core, constitutive meanings of the marriage institution both “the union of a man and a woman” and “the union of any two persons.”  The one meaning necessarily displaces the other.  Hence, every society must choose either to retain the old man/woman marriage institution or, by force of law, to suppress it and put in its place the radically different genderless marriage institution.  It must be remembered that when public meanings and norms are insufficiently shared, the social institution constituted by those meanings and norms disappears — as do the social goods uniquely and previously provided by that institution.  When the disappearing social institution is marriage, what is left is a motley crew of lifestyles, and a lifestyle is to an institution what a plain sheet of paper is to a $1,000 bill.  And this analogy is apt because money is one of our most important social institutions.

7. In contemporary America, the man/woman meaning has not been deinstitutionalized by broad social trends anywhere, and only Massachusetts has a legal mandate designed to perform that task.  “The union of a man and a woman” continues as a widely shared, public, and core meaning constitutive of the marriage institution across the Nation.  That is not to say that the man/woman meaning is universally shared; an alternate view of marriage (the “close personal relationship” model) makes that meaning quite dispensable, and that model’s description of what marriage now is – after a process of evolution – is not inaccurate in some American communities or in portions of that world created by Hollywood.  But its description is inaccurate beyond those particular spheres, exactly because the man/woman meaning continues fully institutionalized as a widely shared public meaning across every state and therefore across the Nation.

8. With its power to suppress social meanings, however, the law can radically change and even deinstitutionalize man/woman marriage.  The consequence of such deinstitutionalization must necessarily be loss of the institution’s social goods.  Further, genderless marriage is a radically different institution than man/woman marriage.  (This does not mean, of course, that there is no overlap in formative instruction between the two possible marriage institutions; the significance is in the divergence.)  This significant divergence is seen in the nature of the two institutions’ respective social goods (in the case of genderless marriage, only promised, not yet delivered).  Nor should this divergence be surprising:  fundamentally different meanings, when magnified by institutional power and influence, do not produce the same social identities, aspirations, projects, or ways of behaving, and hence the same social goods.  Or to use popular contemporary terminology, the man/woman marriage institution will socially construct a people and hence a society different from the people and society socially constructed by the genderless marriage institution.  It could not be otherwise because the genderless marriage institution is radically different in what it aims for and in what it teaches.  To say that the result will be otherwise is to say that the core meanings constitutive of powerful social institutions do not matter in the formation and transformation of individuals, and no rational and informed observer says that.  Indeed, the observers of marriage who are both rigorous and well-informed regarding the realities of social institutions uniformly acknowledge the magnitude of the differences between the two possible institutions of marriage, and this is so regardless of the observer’s own sexual, political, or theoretical orientation or preference.

Part II:  PRESCRIPTIVE

(Normative Arguments For and Against the Privileging of

Traditional Marital Norms by the Law)
1. Arguments for and against traditional marriage, and whether the state ought to foster the privileging model of marriage or the leveling model, have been well-canvassed in scholarly debates to date. The norms associated with the privileging model of marriage that are being challenged and eroded by law include: 1. marriage exists between a man and a woman; 2. marriage is a monogamous sexual relationship; 3. marriage is long-term or life-long commitment; 4. marriage is the proper context in which to bring children into the world; 5. mothers and fathers (wives and husbands) are primarily responsible for the care, education and upbringing of their biological children.

2. Since the sexual revolution, scholars disproportionately have made the case against the privileging model, and in favor of the leveling model, which envisions marriage as a union of consenting adults for their mutual betterment.  The arguments made in favor of the leveling model tend to be of the following types: 

a) The role of the state is to liberate: Privacy rights, protected in the due process clause of the 14th Amendment and in state constitutions, require that government not impose its sense of morality upon individuals in matters relating to family, marriage and sexuality.  Individuals have a right to construct their own meaningful relationships.

b) Infertile couples:  Equal protection guarantees in the equal protection clause of the 14th Amendment and in state constitutions require that government not discriminate among persons on the basis of their gender or sexual identity where there is no rational basis for such discrimination.  If infertile heterosexual couples can marry, then it is arbitrary and unreasonable not to allow others to marry.

c) What’s the harm?:  An ethos of neutrality toward all persons requires that the state abstain from passing value judgments upon the activities of others, except where such activity brings with it harm to others.  Sexual activity between consenting adults does not harm anyone else.

d) For the sake of the children: The reality of rampant non-marital sexual relations cannot be denied.  Children conceived in these relationships are entitled to equal concern and respect.  Children are best protected by recognizing the legitimacy of non-traditional family structures, especially in cases of adoption.

e) Can’t roll back the clock: The dissolution of marital norms is a phenomenon for which it is impossible to turn back the clock.  State laws must accommodate themselves to this new reality.

f)  All you need is love: The foundation of a marriage is love.  So long as a loving union exists, it ought to be recognized as legitimate and as conducive to the rearing of children.

g) Stability will ensue:  The stability and other intangible benefits that accompany traditional marriage ought to be extended to broader segments of the population.  The state in turn will benefit from the social stability ensuing from these unions.

3. A small group of scholars today, including Monte Stewart and Seana Sugrue, have sought to address each one of these arguments in defense of the privileging model of marriage.  These responses have not been effectively rebutted, or in many cases, even considered, by those who argue in favor of the leveling model of marriage.  Nevertheless, defenses of the privileging model of marriage are worthy of consideration.  These responses ensue:

a) Infertile couples:  As an empirical matter, children do not need to be conceived for a marriage to exist.  It is, however, normative for children to be conceived and reared within marriage.  The question then becomes whether marital norms are unreasonable because children do not always arise from a marital union.  These norms remain defensible, even in cases involving infertile couples because: 1. women would, over the course of their lifetimes, be devalued if a fertility requirement existed since women spend much of their lives in a state of infertility; 2. potential children are protected as marital norms prevent a fertile spouse from reproducing outside of the marriage and thus being deprived of a mother or father; 3. where marital norms are observed, infertility among one or both of the couple is not known until after the couple has consummated their union; 4. our society traditionally has regarded it as repugnant for the state to examine the reproductive capacities of individuals or couples.

b)  What’s the harm?:  Sexual activity entails a reproductive act (or a reproductive-type act) that quite regularly results in children.  Children reared outside of marriage suffer for three reasons.  First, mounting social scientific evidence suggests that these children do not thrive as well as do their counterparts reared in traditional family structures, as determined by such indicators as completion of high school, abstinence from illicit drug use and juvenile delinquency.  Second, parents teach by their example a hedonistic and irresponsible ethos to their children.  Marriage is instructive.  The privileging model teaches children, through the example of their parents, to consider others before one’s self and to assume responsibility for the consequences of ones actions.  As the leveling model is premised upon an ethos of antinomian hedonism, it does not.  Third, the leveling model excludes the fulfillment of other goods that are particular to privileged marriage, which, in addition to fostering the welfare of children, includes bridging the man-female divide.
c) For the sake of the children:  Children reared in untraditional family structures have equal value to those reared in traditional families.  Most children are in untraditional family structures, however, because their parents’ perceived needs, sexual or otherwise, have trumped the best interests of the child.  To treat all adult sexual unions equally does not serve the best interests of the child as it places future children at greater risk of being reared in untraditional family structures.  The solution to the dissolution of marital norms, which results in increasingly numbers of children being reared in unconventional settings, is not to dissolve marital norms still further.

d)  Can’t roll back the clock:  Although the clock cannot be rolled back, the erosion of marriage can get much worse, and with it, it is foreseeable that children will be victimized still further.  The leveling model of marriage legitimizes the sexual activity of adults.  There is little in this model that serves to distinguish an adult from a child.  A child’s sexual desires, according to the logic of the leveling model, should be indulged as much as an adult’s, especially when there are no sexual norms worth upholding.  The legitimization of sexual relations between children and adults, which today is regarded as immoral, should be expected to be undermined according to the assumptions underpinning the leveling model of marriage.
e) All you need is love:  Love, while essential to the well-being of those within a marriage, is not sufficient to create a lasting social institution.  Human emotions are variable.  Stable institutions require objective standards or norms to be sustainable.  To reduce marriage to love is to dissolve it into a purely subjective experience, which cannot be recognizable as a social institution.  
f) Stability will ensue:  The stability that ensues from the privileging model of marriage cannot be enjoyed by the leveling model of marriage.  The leveling model of marriage requires the destruction of marital norms, such as those outlined above in 1.  Stability results from abiding by marital norms, not from destroying them.  To assume that stability ensues simply because the leveling model goes by the name “marriage” is to confuse semantics with content. 
g) The role of the state is to liberate:  Perhaps most fundamental to the debate about the merits of the two models of marriage are two differing conceptions of the proper role of the state, and how the state best fosters the liberty of its citizens.  The leveling model assumes that liberty is best fostered by allowing adults to make virtually any choice they wish to make in matters pertaining to marriage and family.  The privileging model assumes that liberty is best fostered by upholding forms of social order that exist independently of the state (ie. that are prepolitical).  The former assumes that liberty is merely the absence of governmental constraint.  The latter believes that the absence of constraint by government requires self restraint on the part of citizens.  Self restraint is fostered to a great extent by marriage and family, religious instruction, and formal education.  Among these, family serves as the primary educator for children, and it is in this institution that they learn, largely by the example of their parents, the self restraint necessary to live as a free person.  Advocates of the privileging model note that the family unit of man-woman-child does not require the state to authenticate its existence.  The obligations parents owe to children do not find their origins in state law.  Advocates of the leveling model regard marriage as a creation of the state; hence it can be altered at will.  The crux of their debate depends upon whether it is possible to maintain a robust civil society and a republican form of government without citizens of a certain kind.  Moreover, they disagree as to whether it is advisable to have the state as the ultimate form of social order within a society.  Advocates of the leveling model are comfortable with state interventions that serve to erode marriage as they believe that the state will be able effectively and benignly to deal with any social pathology that result from the dissolution of marriage.  The immediate freedom individuals enjoy is seen to be worth the cost. Advocates of the privileging model recoil at the prospect of the state rendering itself supreme over the institution of marriage and family, and see in the dissolution of marriage a creeping despotism that endangers the foundations of a free society.
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