The Doctrine of Religious Confession
In a training meeting in the Office of General Counsel more that ten years ago, Elder Lance Wickman who serves as General Counsel for the Church, told of an instruction he had received from President Gordon B. Hinckley. “The confidentiality of confession” he said, “is essential to the operation of the atonement. I want you brethren to do all you can to protect and preserve it”.

What is religious confession? Why is it essential to the operation of the atonement?

There are at least two ways in which the phrase “religious confession” can be understood or interpreted.
 The first use of the term “religious confession” is perhaps best understood when it is used to describe the interchange between Peter and Christ while they were walking towards Caesarea Philippi. You will remember that there was a lot of chatter in Christ’s entourage on that trip. Recent miracles, and particularly the feeding of the five thousand (Matthew 14) had stimulated the conversation. But the entourage was embarrassed when Christ’s question revealed that He knew the nature of their almost secret chatter and speculation. “Whom say men that I the Son of man am?” (Matthew 16: 13), He asked. They contributed a variety of answers to His use of this question as a teaching tool. “Some say that thou art John the Baptist; some Elias; and others Jeremias, or one of the prophets” (Matthew 16: 14, 15), and then He probed – “But who say ye that I am?” (Matthew 16: 15). And you will remember that Simon Peter answered on behalf of them all by saying “Thou art the Christ, the Son of the living God” (Matthew 16:16) which then drew forth the Saviour’s marvelous exposition of the doctrine of priesthood keys and His teaching that personal revelation is the essential foundation of testimony in the life of any member of His church in any dispensation. Peter’s great affirmation is called his confession. In this sense, a “religious confession” is a profession of religious belief, and more particularly it has come to indicate a connection with the doctrines professed by a particular religious denomination. 
This use of the term reflects and introduces the other more particular and specific use of the term, “religious confession” meaning “an admission of sin to an official of a Church or to God in personal prayer”. Doubtless the more generic use of the word “confession” in the English language reflects the history of Christianity in the West – and particularly the Protestant Reformation. When there was only one Christian religion, every professing Christian was obliged to confess their sins to a priest on a very regular basis. At that time, such regular confession was a very visible demonstration of an individual’s commitment to a religious life. If he confessed regularly, he was “active” in the Church. If he did not, he was probably an infidel, or worse still, an atheist. The significance of that use of this first meaning of the term probably chrystallised in Reformation England.
 For after King Henry VIII decided for convenience’ sake to join the Reformation, regular religious confession came to denote the dividing line between Anglican conformity and Catholic non-conformity.
 For while Anglicans still held that confession was necessary, it was not a sacrament of their faith in the Catholic sense and was not required with Catholic regularity as previous to that time. To confess to one’s priest every week thus became a badge of honour among faithful Catholics. When they confessed, they were affirming as did their spiritual father Peter, that they too affirmed the Christ. Confession was an expression of faith and testimony. It was something that they did regardless of persecution in Anglican and then Puritan England. The religious atmosphere became very prickly. It was that prickliness that led to the voyage of the Mayflower. It had previously seen St Thomas More persecute William Tyndale to death
 and in short succession had also led More himself to the block.
 I imagine those two are now reconciled. But it is very significant in my address here today, that religious confession has always been right at the heart of the issue of freedom of conscience and belief.

The second and more specific use of the phrase “religious confession”, is more familiar to Latter-day Saints. It connotes the simple root idea that when we have sinned, part of the process of becoming reconciled to God includes our need to acknowledge, either to God in private prayer or to an appropriate priesthood leader that we have broken a commandment. In our theology, any confession is meaningless unless it is accompanied by contrition and an intention to repent – to change our minds and hearts as the Greek root of the word repentance indicates.
 In a technical sense, this requirement of sincerity coupled with a desire to repent, differentiates a religious confession from an admission of guilt in the context of criminal law. For in criminal law, ‘a confession’ need mean no more than that an individual has admitted guilt. While prosecutors may seek to infer admissions from conduct, even in the criminal law, the best evidence of the commission of crime is an unqualified admission from the lips of the accused. I suspect the word confession as used in the criminal law was first used by a prosecutor to help judge and jury understand that the words uttered by this accused were as free and frank and therefore as honest and as convicting as a confession made to a priest in church. While admissions of criminality may lead to mitigation of penalty as in plea bargaining, and while demonstrated contrition may impress a Judge when sentencing, technically, an admission or confession in criminal law means no more than the statement of a fact, usually adverse to the person making the admission.
You will have noticed that these two senses of the phrase “religious confession” are related. That relationship will probably be clearer, if I explain contemporary European arguments about freedom of religion as they currently play in the European Court of Justice at Strasbourg. That may surprise you since it is much more familiar to expound the notion of religious freedom from US Supreme Court exposition of the First Amendment to the US Constitution where the notion of free exercise of religion and the unwisdom of state religious establishment began its modern legal life. In Europe the question now is how you manage (and suppress?) claims to religious freedom from minorities in the context of “constitutional” requirements to respect it. In the US, liberal atheists are trying to unclamp the vice grip religion has over all public life – and to their surprise, they are battling uphill. For in practice, religious belief and practice seems to trump every legal measure evolved to contain it. As Michael K.Young, President of the University of Utah and a former Chair of the US Commission on International Freedom (a statutory watch dog designed to give the State Department, the NSC and the US President advice on how to integrate issues of human rights more deeply into US foreign policy) has said, 
Religion is profoundly important intellectually. We cannot understand geopolitical movement, economics, politics and history without taking seriously the role and the nature of religion in the process…..Four fifths  of the world’s people are profoundly religious, and religion matters enormously in their lives.

The arguments which seek to marginalize the rights of religious freedom in Europe are prophetic of the future of religious freedom in all societies.
At present the issue in Europe boils down to an argument about the demarcation lines between what is called the forum internum and the forum externum.
 These two phrases should not really be that hard to grasp. Forum internum means what we do inside our own heads – what we believe, think, ponder etc. Forum externum means what we do outside our own heads, in the outside world. It is the inside/outside dichotomy. The difference between thought and action. We see this dichotomy in evidence when we teach primary school children that “your freedom ends where my nose begins”. But legislators, law enforcers and judges are finding that the demarcation line is not so easy to draw. For freedom of conscience is meaningless unless some measure of “manifestation” is conceded, since:

· one’s right to go a church building, 

· to light a candle
· to pray vocally, or when kneeling

· to evangelise or proselyte because of an earnest desire to share “the way to happiness” an individual has profoundly discovered, and

· to seek to shrive oneself of sin before a Priest

are all actions motivated by belief but which are not easily separated from that individual’s belief itself. Indeed, what does freedom of conscience mean if I cannot share my most profound feelings with my wife within the private recesses of my own home? It seems that the law enforcers wish to reduce the question to one of contextual harm. In Europe, religious freedom is a less absolute value than it is in the US. And the European Court tolerates a great deal of state intrusion into practical freedom of religion under the doctrine of  the “margin of appreciation” – which really means that the State can do whatever it wants to minority religion so long as what it does can be justified by the need for social cohesion.  But as many of you will remember from Bible class, the bureaucrats and politicians in the kingdom of Darius the Mede similarly thought that Daniel’s private prayer, spied on ancient CCTV, was seditious.

I return to Michael K. Young. He has also said that 

Religious liberties are often the first rights to be suppressed – the canary in the coal mine of human rights…Suppression of religion is an early warning sign of more repression to come. Religion is fundamental and profound; therefore it is threatening in some ways to governments that are themselves insecure in their power.

Why is freedom of religion “fundamental and profound”? Is it simply because the US framers placed it first in their Bill of Rights, which Bill became a template for all the others that have come subsequently? Is it significant, for example, that NZ’s Bill of Rights Act 1990 placed freedom of conscience, belief and religion 6th and 8th
 in its list of foundational human rights? Or did the US Framers appreciate something about the fundamentality of freedom of religion that has since been lost? Indeed, can you have freedom of speech, or is there any point to the freedom to associate, if you do not first have the freedom to formulate your own views in your mind, and – dare I cross that belief/action dichotomy – on a sheet of A4 paper or on a computer screen because you find it easier to hone your thoughts that way?
Now I want to add a case note to my presentation. It is not contemporary, but it very well could be. It is Sir Edward Coke’s final case as the Attorney-General before he was appointed Chief Justice of the Court of Common Pleas. He was the Prosecutor. The accused was Father Henry Garnet, Jesuit Superior of all of England. Garnet was tried as the final Gunpowder Plotter. He was tried either for treason, or misprision of treason, it is not entirely clear which. In practice the distinction did not matter much then for if convicted of either offence, it is arguable that the result was capital punishment. If Garnet was convicted of treason, Coke had convinced the jury (and perhaps the ten Commissioners – including the Chief Justice of England - who also sat on the case to clarify legal matters for the jury) that the plot was indeed a Catholic plot, hatched at the highest levels of the Catholic Church in England, and that Garnet had in fact seeded the idea. Several commentators suggest that King James himself attended the trial in secret, unknown to the public
 because he wanted a public trial to disabuse the public of the notion was he was not fair to non-conformists. If we decide that Garnet was convicted of misprision of treason, the jury found him guilty of having known of the plot (because of a religious confession) and having done nothing to protect the King, his ministers and his parliament. We do not have a conclusive interpretation of the verdict. In 15 minutes after that day in court March 28, 1606, Garnet was simply adjudged guilty and he was beheaded on a scaffold set up for that purpose at the west end of St Paul’s Church on May 3rd, 36 days later.
Garnet was born to conformist (Anglican) parents. His father was the Master of Nottingham School. But when he was 19, after completing a scholarship at Winchester School which was noted for its Catholic tendency, he broke all his ties, retired abroad and became a Jesuit in Rome in 1575. From all accounts he was a brilliant scholar. He became the Jesuit superior of all England in 1587, the year after his return to England when his predecessor was arrested. As Coke pointed out to the jury, it was a crime for Garnet to have ever returned to his native England, for in 1585, Queen Elizabeth the First had passed a statute making it a treason “for any who was made a Romish priest by any authority from the See of Rome sithence the first year of her reign to come into her dominions”.
 This was an age of fear and persecution. The Spanish Armada sailed in 1588 to reclaim England for the Pope. The government and “the public” believed all Catholics and Catholic sympathizers were fifth columnists. 

The indictment alleged that Garnet “traitorously did conspire and compass: to depose the King and to deprive him of his government: to destroy and kill the King and the noble Prince Henry, his eldest son….; to stir sedition and slaughter throughout the whole kingdom; to subvert the true religion of God, and whole government of the kingdom: to overthrow the whole state of the Commonwealth”.
  The evidence suggests that Garnet only suspected the plot because he had put two and two together:
i) because in 1603, the first year of the reign of King James, one of those later involved in the plot, Catesby, had come to Garnet and posed a theological question as to whether one was guilty of destroying innocent lives if such were killed in an otherwise noble cause, and

ii) because a junior priest had expressed considerable disquiet to Garnet over a confession he had received about a prospective plot that had become known to that junior priest in confession.

It is noteworthy that no one accused of crime was allowed defence counsel at that time. That right only accrued to defendants accused of treason in 1696 and to those accused of felony in 1836.
 Nonetheless, educated man that he was, Garnet defended himself as ably as he could under the circumstances. He explained that he knew nothing of the plot and that when he had learned of other possible conspiracies previously, he had done all he could to dissuade the plotters including seeking papal bulls to rebuke those known to be considering conspiracy. And Garnet explained that anything he learned whilst counseling a priest concerned about the contents of a confession was also protected by the seal of confession and was protected as such in English law. It is significant that neither Coke nor any of the Commissioners advising the jury took any issue with Garnet about his assertion that religious confession was privileged under the English law of that day. They seemed to accept his statement of the law of confession as Garnet implied it but argued about whether what Garnet and his juniors received was a confession at all on the grounds that one could not theologically confess a sin prospectively – a strong point unless one considers that one can sin in thought.
My reason for telling you about this case is so that I might ask some poignant questions:

· How safe are our fundamental democratic freedoms in times of hysteria and anxiety?
· Should there be a domain of thought and action which are impervious to any state intrusion at all?

· What are the proper metes and bounds of that domain?
· Is an LDS Bishop or Stake President ever justified in disclosing the contents of a confession he received to the Police or other enforcement authorities?
And now I will end my presentation with a historical anecdote. It comes from a book that Geoffrey Robertson QC wrote about the trial of John Cooke, the barrister briefed by Oliver Cromwell and his colleagues to prosecute Charles I for high treason and other crimes.
 In due course, after the Restoration of the monarchy, Cooke was himself dragged back to the Old Bailey, tried and convicted of high treason and executed. But I don’t want to tell you about either of those trials today, though the accounts are spellbinding. Rather, I want to tell you about a little incident that happened two years after John Cooke’s execution in 1660. 
Despite the blanket amnesty that had been expediently proclaimed in the Act of Indemnity and Oblivion,
 the royalist authorities were mopping up the regicides and sating their desire for vengeance. They dug up the decomposed bodies of Cromwell and others and publicly hanged them again before an enormous crowd. They then started hunting down regicides who had escaped to other countries. Some they kidnapped back to England for execution and others they simply assassinated where they found them overseas. But when the connection with the overthrow of Charles I was harder to prove and the targets were at home in England, they had to go through trial formalities. Clarendon, the Lord Chancellor, wanted to keep the stay-at-home republican diehards in prison indefinitely.
 But that was a problem because the writ of habeas corpus established by Magna Carta entitled anyone in England to challenge the legality of his detention. And so Clarendon hit on a devious plan. Robertson’s words say it best:
He would keep the ‘enemy combatants in custody for ever, but not in England – instead on offshore islands like Jersey and the Isle of Man. Clarendon’s device was regarded as despicable at the time – it was one of the reasons for his dismissal, and it led Parliament in 1679 to pass the Habeas Corpus Act, which gave ‘the great writ’ extra-territorial affect. Centuries later, the Bush administration followed Clarendon’s thinking and established Guantanamo Bay. [But] in 2004 the US Supreme Court drew on shared precedents from the seventeenth century and applied the 1679 Act to insist upon due process for detainees.

Edmund Burke (1729-1797) is renowned for his insight that “those who don’t know history are destined to repeat it”. And that statement almost brings me back to where I began. Religious freedom lies at the heart of democracy. The gospel cannot be preached in these last days without it. One of our obligations as members of the JRCLS is to defend it in the small and the big things. For as Joseph Smith has said:

I am bold to declare before Heaven that I am just as ready to die in defending the rights of a Presbyterian, a Baptist, or a good man of any other denomination; for the same principle which would trample upon the rights of the Latter-day Saints would trample upon the rights of the Roman Catholic or of any other denomination who may be unpopular and too weak to defend themselves.

This is the doctrine of religious confession. It is no more nor less than the doctrine of freedom of conscience, belief, thought and religion. In the name of Jesus Christ, Amen.
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